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11 U.S.C. § 507(a)(8)(E) 
O.R.S. 825.474-476

In re Arrow Tranportation Company     Dt. Ct. Case No. 98-1465-FR
of Delaware       

   Bankr. Case NO. 397-34556-psh11

1/14/99 Dist. Rev. PSH 229 B.R. 456 (Dist. Or. 1999)

The Oregon Department of Transportation filed a proof of claim

based on charges imposed under ORS 825.474-476.  The Department

contended that the charges were taxes and thus entitled to priority

under § 507(a)(8)(E).  The debtor argued that the charges were fees,

not taxes, and thus not entitled to priority.

The charges at issue are payments due to the state from motor

vehicle carriers using state roads.  The charges are assessed based on

the miles traveled on state roads by a particular vehicle and the

weight of that vehicle.  Although the state statute which provided for

the charges referred to them as “taxes” the Department conceded that

the label given a charge is not dispositive as to whether it is a tax.

The bankruptcy court relying on In re Lober 675 F.2d 1062 (9th

Cir. 1982) held that the charges at issue were fees, not taxes because

they resulted from the debtor’s voluntary use of the State highways,

not legislative fiat.   In doing so the court rejected the Department’s

argument that the charges should be deemed involuntary because they

were imposed in lieu of state gasoline taxes paid by other highway

users, holding that the fact that a charge is imposed under a dual

revenue raising system which includes a tax component does not make

that charge a tax for bankruptcy purposes.
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The Department of Transportation appealed and the District Court

reversed.  It held that “the involuntariness test of Lober [could] not

be the determining factor in deciding whether an excise tax qualifies

for priority under 11 U.S.C. § 507(a)(8)(E).  Since an excise tax is,

by definition, based upon a transaction which is voluntarily incurred,

the application of the involuntariness test to an excise tax would

render section 507(a)(8)(E) without meaning.”  It went on to find that

“it is not possible for a motor carrier in the State of Oregon to avoid

using the highways and paying the weight and mile tax under ORS

825.474. . . . once debtor Arrow [chose] to act as a motor carrier in

the State of Oregon, the obligation to contribute to the maintenance

of the public highways [was] imposed by legislative fiat.”  It

therefore found that the debtor’s obligation under ORS 825.474 was a

tax, entitled to priority treatment under 11 U.S.C. §  507(a)(8)(E).

    P01-14(5)












